tax successfully prevents the tax-motivated income shifting Congress attempted to prevent through its enactment, what unintended consequences result from the kiddie tax, whether the kiddie tax represents good tax policy, or whether a more effective way to prevent income shifting exists.
In the quarter century since the kiddie tax was first enacted, the number of tax brackets has multiplied and marginal tax rates have increased. From the two tax brackets created by the Act in 1986, the Internal Revenue Code now has five.' 6 And the highest marginal rate has risen from twenty-eight percent to a current thirty-five percent 7 and is currently scheduled to rise to 39.6% in 2013. 18 As the indirect pressure on income shifting has waned, the potential tax savings associated with income shifting have increased, leaving the kiddie tax to ameliorate income shifting to children in a world where such income shifting will look progressively more attractive.
To effectively protect tax revenue, the kiddie tax needs to grow up. This Article will analyze whether the kiddie tax represents good tax policy and will analyze how well the kiddie tax succeeds at its raison d 'tre-preventing parents and grandparents from reducing their tax burdens by shifting assets to their lower-taxed descendents. Finding the kiddie tax wanting in both of these areas, the Article will then propose that Congress rework the kiddie tax to make it effective in the increasingly progressive tax climate of the twenty-first century.
The Article will proceed as follows: Part II will briefly discuss the impetus and difficulties in designing tax provisions that are intended to prevent abuse, rather than simply to raise revenue. Part III will review why the kiddie tax came into existence and how it works to discourage in one year to avoid kiddie tax liability in the subsequent year). That the bulk of articles written on the kiddie tax address how to avoid it or lessen its effects makes it appear that the kiddie tax is ineffective in raising revenue. Rather, the kiddie tax creates waste in the system: children pay money-for tax and investment advice and administrative costs in structuring their investments-to avoid the kiddie tax, instead of using the money as they would prefer to use it. This additional money does not all serve to increase the government's revenue. high-income adults from shifting income-producing assets to children. Part IV will summarize major arguments surrounding the treatment of spouses as an economic unit for tax purposes. It will then apply the same analysis to including children in the economic unit.
Part V will evaluate whether the kiddie tax has accomplished its purposes, as well as its unintended consequences for children. Part VI discusses the small changes to the kiddie tax that have been made or proposed and examines why such incremental reform (1) will never create an anti-abuse regime that robustly prevents the income shifting that the kiddie tax was enacted to prevent and (2) will fail to reign in the overbreadth from which the current kiddie tax suffers.
Finally, Part VII proposes that Congress replace the current kiddie tax with a grown-up kiddie tax. The grown-up kiddie tax would keep the same general outline of the current kiddie tax-it would continue to tax certain income earned by a child at her parents' marginal rate-but would otherwise be entirely rethought. Instead of bifurcating a child's income between earned and unearned, like the current kiddie tax does, the grown-up kiddie tax would divide it into income from assets received as gifts and other income. By redesigning the kiddie tax in this way, the tax law would discourage income shifting without penalizing a child's savings and investment.
II. DIFFICULTIES IN DESIGNING TARGETED ANTI-ABUSE TAX PROVISIONS
A good tax system avoids interfering with taxpayers' economic decision-making insofar as it is able.1 9 To the extent that tax considerations change what a taxpayer would have done in a tax-free world, a tax system creates waste by causing the taxpayer to expend money on planning and compliance and by preventing the taxpayer from allocating her economic resources in the most productive manner. 20 However, distortions are inherent in an income tax. The mere imposition of an income tax will, for example, cause a taxpayer to spend 19. Yoram Margalioth, Student Paper, The Case for Tax Indexation of Debt, 15 AM. J. TAX POL'Y 205, 254 (1998) ("The standards for a good tax system are its efficiency and its fairness. By the term efficiency we generally mean minimal interference with economic behavior to allow the allocation of economic resources to their most productive uses.").
20. See Richard A. Epstein, Taxation in a Lockean World, in PHILOSOPHY AND LAW 49, 56 (Jules Coleman & Ellen Frankel Paul eds., 1987) ("A sound tax ... will always be subject to some evasive response by private parties. But these are minimized by a system that does not seek to reshape basic preferences .... .").
money on compliance and other administrative costs related to determining and paying the tax, even though, absent the tax, she would not have incurred those administrative costs.
2 1 Moreover, the existence of an income tax encourages taxpayers to choose leisure rather than work and consumption rather than saving, even if, absent tax considerations, they would rather work and save. 22 The very abuse that prompted Congress to enact the kiddie tax-the transfer of income-producing assets from a higher-taxed parent to a lower-taxed child 23 -is the result of distortions caused by our progressive income tax system. If there were no difference between the rate of tax paid by the parent and the rate of tax paid by her child, the parent would only transfer income-producing assets to her child if she had a nontax reason to prefer that the assets be held by her child. 24 Taxes would not create a financial impetus for her to do so.
Congress decided that it would tax a child's passive income at her parents' rate to counteract the distortions inherent in a progressive tax.
5
By raising the child's tax rate to that of her parents, the kiddie tax eliminates the tax advantage of giving income-producing property to a child. However, the kiddie tax is a blunt instrument by which to solve the distortions that encourage income shifting, one that produces distortions of its own. Rather than merely eliminating the tax-based incentive to shift income-producing assets, the kiddie tax-by imposing a higher tax and administrative expenses to comply with its rulesdiscourages all transfers of income-producing property, even those that are not tax-motivated. That is, it treats a transfer from a parent, who may maintain indirect control over the assets-even when putatively owned by her child-and would therefore benefit from the imposition of a lower rate of tax on the asset, 2 6 the same as it treats the transfer of property
See id.
("Any tax system costs money to administer .... The smaller their sum, the greater the fraction of the social product that is left for use in either public or private hands. . . . If the costs of collection are high, it increases the likelihood that the taxation ... will not meet the requirements of a proper Pareto-superior forced exchange.").
22. Margalioth, supra note 19, at 254-55 ("The imposition of tax will always have some distorting effects, such as the allocation of resources to administrative costs of complying and collecting the tax, the encouragement of leisure over work and consumption over saving, but a good tax system will keep these distortions minimal.").
23. See S. REP. No. 99-313, at 862 (1986).
24. See Henry J. Lischer, Jr., Incomplete Transfer Tax Repeal: Should the Gift Tax Survive?, 56 SMU L. REv. 601, 619 (2003) ("As a preliminary matter, it should be noted that income shifting of built-in gain is worthwhile only if the transfer causes the income or gain to be taxed a lesser effective rate of tax than it would in the hands of the transferor.").
25. See id. 26. Note that although it is possible that a parent will maintain control over an asset even after from a family friend, who maintains no continuing control over the asset and receives no benefit from its being taxed at a lower marginal rate.
7
Such an overcorrection, though inefficient, is understandable. After all, any tax provision can create distortions, and it may be difficult to calibrate reform so that it neither over nor undercorrects the targeted distortion.
2 8 But the kiddie tax does not merely overcorrect a distortion. Rather, it introduces a new and unrelated distortion-it discourages saving and investment by the child.
2 9 Any income tax encourages consumption over saving and investment to some extent by lowering the rate of return on saved and invested money in relation to what it would have been in a world without tax. 30 This broad discouragement of saving and investment by children is unrelated to the transfer of incomeproducing assets to children. It applies whether the passive income is paid by an asset that was given to the child--either by a parent or anyone else-or whether the child invested her own wage income. Moreover, it does not just apply to risky or unusual investment practices. The kiddie tax is imposed on interest earned by a child on a plain-vanilla savings account at any commercial bank.
1
And now that the kiddie tax potentially applies to people up to the age of twenty-three, 3 2 its additional distortions are likely to reach income well beyond the scope of the kiddie tax's original mandate.
III. HOW THE KIDDIE TAX WORKS
Under the U.S. tax system, income derived from property is almost always taxed to the owner of the property. When income from property transferring it to her child, it is not always the case that she will maintain such control. See infra notes 108-13 and accompanying text.
27. That the family friend gets no benefit from her asset being taxed at a lower rate is not entirely true in every circumstance. If the family friend were a tax protestor who felt warm and fuzzy when she kept money from getting into the hands of the government, she would benefit from transferring the property. But this type of warm fuzzy feeling is similar to the benefit that somebody gets in general from giving a gift; it is difficult to quantify economically, and, for that reason, giftgivers are not taxed on the benefit they get from giving a gift.
28. See Epstein, supra note 20, at 56 ("Taxes can create distortions that reduce wealth. The question is how to minimize these distortions."). is taxed to somebody other than the owner of the property, it is generally because Congress or a court has stepped in to prevent what it views as income shifting, where the incidence of the tax falls on a person taxed at a lower rate than the person who principally benefits from the income.
See infra

34
That is, the default rule taxing income from property to the owner of the property generally applies unless a court, the IRS, or Congress feels that taxpayers are engaging in abusive transactions to shift their tax burdens to somebody who will be taxed on the income at a lower rate.s Even when Congress believes abuse is present, however, it does not always shift the tax liability from the recipient of the money to the actual beneficiary. The kiddie tax is a prime example. Congress was concerned that parents and grandparents were avoiding taxes by transferring income-producing assets to their minor children or grandchildren.
36
Because children are generally taxed at a lower marginal rate than adults, the income would be taxable at the child's lower rate rather than the adult's higher rate.
37
If the adult transferor arguably continues to maintain control over the asset because of her influence over her child, 38 transferring income-producing assets to one's child would seem an ideal way for a high-income taxpayer to reduce her tax liability.
Rather than taxing parents on the passive income generated by transferred property, though, the kiddie tax treats the child as the appropriate taxpayer. 39 To negate the tax advantages of income shifting, the kiddie tax changes the rate applicable to a child's passive income. 40 The rough result of the kiddie tax is to tax a child at her parents' highest 41 marginal tax rate on all of the child's unearned income.
As originally proposed, the kiddie tax would have only applied to a child's unearned income attributable to property transferred to her by her Taxed at Parent's Tax Rate, 66 J. TAX'N 48, 48 (1987) ("Generally, before 1987, unless a special rule applied, each taxpayer was taxed on his or her own income ... starting with the lowest effective rate in effect for that taxpayer.").
34. See Blattmachr, supra note 33, at 48.
See id
36. See Schmolka, supra note I1, at 101 ("Congress decided that a statutory remedy was needed to curb the potential for tax avoidance through intrafamily transfers of income-producing property.").
37. See id. at 100. 38. See Thuronyi, supra note 7, at 590 ("Even if the property is transferred to the children on paper, in reality, the parents may still retain dominion over the property that they enjoyed when it was nominally in their names.").
39. See Schmolka, supra note 11, at 101-02.
See I.R.C. § 1(g)(1) (2006).
41. Blattmachr, supra note 33, at 48. parent or step-parent. 42 The Conference Committee broadened the kiddie tax, however, so that it applied to virtually all unearned income received by a child, whatever the source of the property from which the child receives the income.
The kiddie tax governs a child's tax liability until she ages out of the kiddie tax if, at the end of the year, at least one of her parents is still alive, and she does not file a joint return for the year." In its original form, a child would age out of the kiddie tax the year she turned fourteen. 45 In 2005, Congress raised the age from fourteen to eighteen. 4 6 In 2007, Congress again raised the maximum age at which the kiddie tax applies to a child. 47 Under current law, a child may age out of the kiddie tax in three possible years, depending on her circumstances. At the earliest, she will no longer be subject to the kiddie tax for the taxable year in which she turns eighteen, provided her earned income constitutes more than half of her support for the year.
4 8 If her earned income is half or less of her support, she may age out of the kiddie tax in the year she turns nineteen, unless she is a student. 4 9 If she is a student, though, and her earned income constitutes half or less of her support for the year, the kiddie tax continues to apply until the year in which she turns twentyfour.o
The Joint Committee on Taxation estimated that the kiddie tax would produce revenue of $1.004 billion for the government between 1987 and 1991, rising from $60 million raised in 1987 to $195 million in 1988, 42 . See S. REP. No. 99-313, at 862 (1986) ("In order to reduce the opportunities for tax avoidance through intra-family transfers of income producing property, the committee concluded that it is generally appropriate to tax the income on property transferred from a parent to a minor child at the parent's marginal rates.").
43. Blattmachr, supra note 33, at 48 (" [T] he Conference Committee elected to have virtually all unearned income taxed to the child at the parents' marginal rates of taxation.").
44. See I.R.C. § 1(g)(2) (Supp. 112009).
45.
When originally enacted, Congress chose not to apply the kiddie tax to children aged fourteen and over because it assumed that a significant number of such children might have enough earned and unearned income to make the operation of the kiddie tax complicated. See Thuronyi, supra note 7, at 599 ("[T]he assumption was made that a number of children above age 14 might have substantial earned income and accordingly would have substantially more complicated financial situations than, say, the typical three-year-old."). If the kiddie tax applies to a child, she must determine her tax liability under two parallel regimes: she must calculate both the amount of tax she would owe if she were not subject to the kiddie tax and the amount she would owe applying the kiddie tax.
Tax Increase Prevention and
5 1 She then must pay the higher of the two amounts.
To determine what she owes under the kiddie tax, a child must determine her "net unearned income," which is the amount of her adjusted gross income that is not attributable to her wages, salaries, professional fees, and other compensation for services rendered. 59 Her net unearned income is further reduced by an inflation-adjusted threshold amount.
6 0 All passive income-including interest, dividends, and capital 
See id
Although most children subject to the kiddie tax will be taxable on unearned income at their parents' rate, certain high-earning children may owe more at their own top marginal rate than that of their parents. gains-is included in net unearned income. 6 1 Gifts, however, are excluded from the definition of gross income 6 2 and would thus not be subject to the kiddie tax.
After determining her net unearned income, the child must calculate her taxable income both applying and ignoring the kiddie tax. 4 To calculate her tax liability in the absence of the kiddie tax, the child determines the amount of tax she would owe if she were an adult. 65 Then, to calculate her tax liability under the kiddie tax, she must subtract 66 her net unearned income from her taxable income.66 Under the kiddie tax, she is taxable at her own marginal rate on any wage, salary, professional fee, and other compensation income.67 But she is taxable at her parents' top marginal rate on all of her net unearned income.68 Her tax liability is the higher of her ordinary tax liability or her tax liability under the kiddie tax.
69
The kiddie tax significantly increases the complexity of the Internal Revenue Code. 70 Because of the requirements of the kiddie tax, if a child receives unearned income during a year, she must calculate both her ordinary tax liability and her kiddie tax liability; 7 1 the administrative expense and complexity are a direct result of her receipt of passive income-including interest on savings accounts and dividends and capital gains from investments. In addition, to comply with her filing requirements under the Code, the parent of any child subject to the kiddie tax must provide the parent's taxpayer identification number to her child, and her child must include the taxpayer identification number on her own tax return. 7 2 Recognizing the complexity of complying with the kiddie tax, the Code allows a parent to elect to include her child's gross income on her The benefits of this election, however, are severely constrained. The election can only be made if the child's income for the year consists solely of interest and dividends.
74 Otherwise, if a child has any passive income during any taxable year, she will be subject to the administrative costs and burdens of the kiddie tax. 75 
IV. THE FAMILY AS AN ECONOMIC UNIT
Although the kiddie tax was enacted principally to prevent abusive behavior, commentators have attempted to justify on policy grounds its effective aggregation of a child's income with her parents' for tax purposes. The principal justification presented for taxing a child's passive income at her parents' rate is that the family is an economic unit and should be treated as such for tax purposes.
76
Such aggregation, while uncommon, is not entirely novel to the tax law, and extensive literature debates whether the tax law should aggregate spousal income-effectively treating spouses as a single economic unit-or whether spouses should be taxed separately on their individual income.n
In debating whether the family should be taxed as an economic unit, commentators and policymakers are in essence trying to determine whether a family's taxpaying ability is better determined "'by total family income regardless of the distribution of such income among the members of the family' or by "'the separate taxpaying abilit [ makes sense to treat a family as a taxpaying unit; if, however, they do not pool their resources, the economic argument for treating family members as a single taxpaying entity is far weaker.
Ultimately, the reason aggregation may cause a family's net tax liability to differ from what the family members' tax liability would be if each paid taxes separately is because of the tax law's progressive marginal tax rates. With a truly flat rate structure, the family members would pay the same net tax, whether they were taxed as individuals or as an economic unit.so With a progressive tax, though, aggregating the income of a lower-earning family member-often called the "marginal earner"8'-essentially stacks her income on top of the higher-earning family member's income. As a result, "[t]he secondary earner's first dollar of income is effectively taxed at the primary earner's highest or 'marginal' rate." 82 The marginal earner thus loses the benefit of paying taxes on some portion of her income at the lower marginal rates. Marriage throws a wrench into the design of a tax system. At first glance, marriage seems to create a quintessential economic unit, with both spouses jointly controlling marital assets.
But on closer examination, nothing inherent to marriage requires couples to behave as an economic partnership. In fact, income shifting between married persons is possible and has occurred almost since the first modern U.S. tax law was passed. 85. See Staudt, supra note 77, at 1607 ("Pursuant to the joint return provisions adopted in 1948, spouses may aggregate their income and pay tax as a single unit according to the tax rate schedule for married couples filing jointly.").
But the joint return does not solve all of the problems that marriage introduces into the tax system. Ultimately, it is impossible to achieve progressivity, marriage neutrality, and couples neutrality.
86
Under current law, married couples are generally treated as an economic unit. As an economic unit, a married couple files one tax return showing their aggregate taxable income and they jointly pay tax on that amount.
87
Because one spouse's income is in effect stacked on top of the other's, that spouse loses the advantages of lower marginal rates applying to her income. To ameliorate slightly the negative effects of stacking, there are separate tax rate schedules for married and unmarried persons, and the tax brackets for married people are wider than those for single people, though not twice as wide.
8 9 Wider tax brackets permit a married couple to collectively earn more money than a single person before the couple's income pushes them into the next tax bracket. 90 However, because the tax brackets for married couples are not twice as wide, a married couple can earn less collective income than two unmarried taxpayers would be able to earn before the couple is subject to the next higher marginal tax rate. Historically, commentators and policymakers took for granted that spouses acted as an economic unit. 92 In spite of the long history of U.S. tax law permitting a married couple to aggregate income, recent scholarship disputes the conclusion that spouses should be treated as an economic unit. 93 By stacking income, the joint return discourages the 86. "Progressivity means it matters how income is assigned among taxable units; marriage neutrality means marriage does not affect that assignment; and couples neutrality means marriage does affect the assignment. The incompatibility is apparent." Zelenak, supra note 77, at 342.
87. Married couples are not required to file a joint return and, thus, to be treated as a single economic unit. Staudt, supra note 77, at 1607. The tax brackets for a married individual filing separately, however, are narrower than the brackets for unmarried individuals or for married 88. Staudt, supra note 77, at 1608-09. 89. Zelenak, supra note 77, at 340 ("[A] joint-return system could be designed with marriage bonuses in some situations and marriage penalties in others. This could be accomplished by a jointreturn rate schedule whose brackets are wider than the brackets for single taxpayers, but less than twice as wide. The current law takes this approach.").
90. See id at 340 n.6.
See id. at 340.
92.
See, e.g., Blumberg, supra note 82, at 52 ("Aggregation of spousal income, as opposed to individual taxation of each spouse's income, is based on the indisputable economic unity of the family.").
93. Despite Professor Blumberg's acknowledgment of the economic unity of the family, she nonetheless did not believe that spouses should aggregate their income for tax purposes. Id. at 95 ("The aggregation of spousal income should be abandoned in favor of individual taxation for all wage earners ... ).
[Vol. 59 marginal earner-often the wife-from working by effectively taxing her first dollar of earnings at a relatively high marginal rate. 94 Moreover, although marriage confers to one spouse certain property rights in the other spouse's property that are unavailable to nonspouses, 9 5 it is not always the case that married couples share control over the family income in practice-strong empirical evidence shows that married couples do not pool all of their resources but, rather, the earner spouse often controls income. 96 Because in many cases spouses do not act as an economic unit and because treating them as a unit can often have detrimental effects on the spouses individually and on their household finances, 97 some tax scholars have suggested that the tax law should move away from treating even spouses as an economic unit.98
94. See Alstott, supra note 77, at 2009 ("Although the joint return applies a formally genderneutral tax rate schedule to a couple's aggregate income, wives are often viewed as 'secondary' workers, because they typically earn less than husbands and their jobs often are perceived as more dispensable.").
95. 97. See Komhauser, supra note 77, at 64 ("By 'penalizing' the second worker, the joint return discourages married couples from having a second earner (usually the wife), putting both psychological and economic stress on these families, on the wife in particular.").
98. See, e.g., id. at 108 ("The joint return ought to be abolished. A system that treats each person as a separate taxable unit is more equitable, more consistent with basic tax principles, more efficient, and ultimately better able to accomplish social family goals."); Smith, supra note 77, at 151 ("In this Article, I will explore a third alternative, which I call 'intermediate filing. ' Instead of allowing couples to 'split' their income as joint filers or forcing them to file as individuals, intermediate filing presents couples with a choice of individual filing as a default or fractional splitting."). But see Alstott, supra note 77, at 2080 ("[T]he traditional equal treatment rationale for individual filing is weaker than proponents have conveyed. ... Although individual filing might be structured to reinforce family law rules giving wives greater legal control over marital property, the most effective means of doing so would undermine the central goal of individual filing-eliminating the secondary-earner bias."); Hoffer, supra note 77, at 79 ("[T]he half-steps already taken by Congress demonstrate its acknowledgment of some level of economic interdependence among Although significant scholarship has demonstrated that families do not pool all of their resources, the research has generally focused solely on "the effects of the relative earning power of husbands and wives." 99 There has been little study of the effects of children's income on familial expenditures.' 00 Nonetheless, if the arguments against treating a married couple as an economic unit are compelling, the argument against treating children as being in an economic unit with their parents would seem to make at least as much sense, in part because the case for aggregating children's income with their parents' income is not founded in tax logic but in an "observer's perception of social realities."' 0 The objections marshaled against aggregating spouses' income-including that such aggregation discourages earning and that spouses do not, in fact, act as an economic unit 02-apply equally to aggregating children's income with that of their parents.
But additional objections also apply in the case of children. Adults opt into treatment as an economic unit, both by getting married and by choosing to file a joint return. If they wanted to be treated as distinct economic units, they could choose not to marry 03 or not to file jointly.10 Children, on the other hand, cannot opt out of the kiddie tax. Until she turns twenty-four, earning passive income may drag a child into the kiddie tax, irrespective of her decisions.' 0 o family members, and particularly children.... By providing scattered benefits, Congress has failed to provide holistic treatment of the family. Adoption of the family as the taxable unit is a clear and simple remedy to that problem.").
99. Even if a child's income reduces the amount her parents have to pay for her support in some cases, it does not follow that it frees her parents' money in every case. Children may spend their money on necessitiesfood and clothing, for example-for which their parents would otherwise have paid. But it is also possible for children to spend their money on nonessential items that their parents did not have any legal or moral obligation to provide and which their parents would not have otherwise purchased. That is, a child's income may facilitate additional, rather than substituted, consumption.
This intuition may be bolstered by research on the allocation of resources of families with working children in the early twentieth century. In contrast to today, where a child's income belongs to the child and where measures protect a child's resources even from her parents,1 09 in the early twentieth century, a child's earnings were seen as the property of her parents." 0 But in spite of the fact that children's income , 50 (1998) ("Like his contemporaries, Blackstone held that the 'insuperable degree of affection' between parent and child was a sufficient guarantor of parental support to obviate the need for legal sanctions.... A hundred years after Blackstone, American family law recognized a paternal support obligation that was enforceable on behalf of the child, rather than the public, and which applied whether or not the child was in danger of becoming a public charge."); John Stick, Turning Rawls into Nozick and Back Again, 81 Nw. U. L. REv. 363, 394 (1987) ("I grant that it is first the duty of the parents to support a child . . . .").
107. See, e.g., Stick, supra note 106, at 394 ("The child's right to support is not a property right. Parents have no duty to provide the child with property, only with shelter, food, drink, and clothing.").
108. See Bittker, supra note 77, at 1397 ("[A]s the children's income grows, the parents are relieved of pressure to support the children currently and to pass on an inheritance to them."). 110. Moehling, supra note 99, at 416 ("But, whereas today the earnings of working children are belonged to their parents, there is no evidence that working children lost control of their money as it was pooled with other household resources. Rather, there is "evidence that the income children brought into the household influenced household decisions. They may not have gained equal footing with their parents in all household decisions, but they had, through their work behavior, the ability to alter the allocation of resources within the household."'" Although no empirical evidence describes the pooling of children's income today, children likely have at least as much ability today, with their full ownership of their income, to alter their families' allocation of resources as children a century ago had. In addition, a child may save some or all of her money and only spend it after she has moved away from her parents and they have stopped supporting her.1 2 As with the discretionary spending, this postchildhood spending often does not substitute for parental spending. As a matter of fact, even assuming that children are part of an economic unit that also includes their parents, children generally only remain part of an economic unit with their parents for a finite amount of timepresumably, a child will eventually leave home, get a job, and neither contribute materially to nor receive material support from her parents." Admittedly, a large number of marriages end in divorce,'l4 which also effectively terminates the prior economic unit between spouses, but the specter of possible divorce does not prevent married couples from being treated as a unit for tax purposes. 5 The economic consequences of divorce, however, are significantly different from the economic consequences of a child's eventual emancipation. Upon divorce, the former spouses are typically required to make an equitable division of viewed as the property of the children, in the past, those earnings were viewed as the property of the parents. Working children turned over most, or all, of their earnings to their parents.").
111. Id. at 436. 112. See Dodge, supra note 109, at 1205 ("To the extent that the savings are intended to provide for the time when the minor will form a separate tax unit, it would be unfair to tax these amounts at high marginal rates based on the combined income of the family.").
113. While many states have filial responsibility statutes that require adult children to provide care for or support to indigent parents, these statutes are rarely enforced. property,"' 6 and one spouse potentially has a continuing financial obligation to the other." 7 This division of property and future income reflects that an erstwhile economic unit has been divided, and so the economics of the unit have to be divided." 8 In contrast, even parents who have a legal financial obligation toward their children are generally no longer financially obligated to their children when they reach the age of majority." 9 The argument that the kiddie tax is intended to treat children as an economic unit with their parents is further, and more forcefully, belied by the fact that the tax law does not otherwise treat children as part of an economic unit. Children are taxed at their own marginal rate on all of their nonpassive income.
12 0 That is true whether they get jobs on their own merits or because of their parents' connections, and it is true whether they work in a fast-food restaurant or as an intern in their mother's law firm.
There is no economic justification for treating a child as part of an economic unit with her parents with respect to her passive income but treating her as an individual taxable unit with respect to her nonpassive income. Money is fungible; its source does not affect its use. If it is true that a child's passive income reduces the amount her parents must pay to support her, it is equally true that her wage income reduces her parents' expenditures. This bifurcation demonstrates that the kiddie tax in its current form is not, in fact, supportable on the grounds that children and their parents form an economic unit. Instead, the kiddie tax functions solely as an anti-abuse rule. ... Therefore, each spouse is entitled to share in the marital estate because each participated in its acquisition. Under this view, the economic resource is apportioned, not based on need or status, but because it has been earned.").
119. This is not to say that parents cannot, or do not, continue to support their children after the age of eighteen. However, parents are not generally required to do so. 
V. EVALUATING THE EFFECTIVENESS OF THE KIDDIE TAX
A. The Kiddie Tax Is Overbroad and Distorts Children's Nonabusive Economic Decisions
For the U.S. economy to be healthy, some amount of current consumption is necessary. But a healthy economy must balance current consumption against saving and investing for future consumption. , at C2 ("Analysts said that homeowners continued to stretch their resources last year, when household savings rates dipped into negative territory, below zero, and that many people might be at the limit of how much they could borrow."). The savings rate can be negative when people borrow to fund consumption in excess of their net worth. See Catherine Rampell, Optimism as Spending Rises Again, N.Y. TIMES, Mar. 28, 2009, at B3 ("Those figures show Americans to be much thriftier than they were in recent years, when personal savings rates hovered around zero and even dipped into negative territory as consumers took on more debt."). By taxing children's passive income at their parents' top marginal rate, the tax system distorts children's incentives for both investing and saving.126 Because children can often avoid the higher rates imposed by the kiddie tax by continuing to hold the investment until they reach an age at which it no longer applies, the kiddie tax may not discourage children from investing, but it increases the lock-in effect and affects the type of investments children are willing to make. Because the tax system only taxes realized gain, the lock-in effect discourages a taxpayer who holds appreciated property from selling that property.1
27 If the taxpayer instead continues to hold the property, her wealth continues to increase but she is not liable for taxes. The lock-in effect is perhaps the principal justification for taxing capital gains at a lower rate than that at which wage income is taxed.1 2 8 Currently, taxpayers in the lowest two brackets pay no taxes on their long-term capital gains.1 29 Under the kiddie tax, however, a child otherwise subject to no tax on her long-term capital gains would generally pay tax at her parents' rate of fifteen percent.1 3 0
Under current law, the lowest marginal tax bracket taxes income at ten percent.131 If a child were subject to the lowest marginal rate on her earned income, but were subject to the kiddie tax on her passive income, she would pay taxes at a rate five percentage points higher on her longterm capital gains than she would on her wage income. This significantly exacerbates the lock-in effect because she can avoid this higher rate of tax by holding onto her investments 3 2 until after she turns eighteen or, if she is a full-time student, twenty-four.1 3 3 In the year that she is no longer subject to the kiddie tax, a child is likely to still be in a 126. See Lawrence H. Summers, Tax Policy, the Rate ofReturn, and Savings I (Nat'l Bureau of Econ. Research, Working Paper No. 995, 1982) ("Both the theoretical analysis and the empirical work demonstrate the strong likelihood that increases in the real after-tax rate of return received by savers would lead to substantial increases in long run capital accumulation."). It is worth noting that the children themselves may not consciously evaluate whether, in light of their taxes, they should invest or spend. But whether the children, their parents, or their investment advisors make the investment decision, ultimately, the money belongs to the children and they can control how they save or spend it. 128. See id. ("The most serious argument in favor of a capital gains preference is premised upon the so-called lock-in effect."). lower tax bracket and thus will likely be able to realize her gains at a zero rate.
See I.R.C. § 1(h)(1)(B) (2006).
See id. § 1(h)(1)(C).
See id. § 1(i)(I)(a)(ii).
See
In addition, the kiddie tax discourages children from investing in dividend-paying securities. Like capital gains, under current law, dividends from most U.S. corporations-called "qualified dividend income"-are taxed at a fifteen-percent rate but are taxed at a zeropercent rate to people in the lowest two tax brackets.
13 4 However, under the kiddie tax, children in the lowest tax bracket would generally be taxable on their qualified dividend income at a fifteen-percent rate; again, this is five percentage points more than they pay on their ordinary income.13 5 Moreover, if dividend income is not qualified dividend income-because, for example, it is paid by certain foreign corporations-it would be taxable at ordinary rates-up to twenty-five percentage points more than the child would pay on wage income!l 3 6
Because she can defer the realization of her investments and ultimately pay no taxes when she does sell the investments, the U.S. government is unlikely to receive significant amounts of additional revenue from the higher tax rate imposed by the kiddie tax. This process, however, subjects children to significant detriments. First, they are encouraged to invest in non-dividend-paying growth stocks, even if, absent tax considerations, they would prefer to invest in dividend-paying stocks. In addition, children are discouraged from selling their stocks before their eighteenth birthday, even in the event of a change in circumstances or investment strategies or if they have a shorter investment horizon. Finally, the kiddie tax makes it difficult for children to adequately diversify their portfolios. For most investors, mutual funds are the most effective way to invest their money and achieve diversification.1 
135.
See supra note 131 and accompanying text. 136. These numbers assume that the child is in the lowest tax bracket and her wage income is taxable at a rate of ten percent, while her parents are in a higher tax bracket, with a marginal tax rate Even if children are not interested in investing, the kiddie tax emphasizes current consumption by discouraging saving. Interest is taxable at ordinary tax rates.' 39 Under the kiddie tax, however, interestincluding interest on savings accounts-is taxable at a child's parents' marginal rate. Moreover, the child's interest income is effectively stacked on top of her parents' income.1 4 0 That is, she is taxed from her first taxable dollar at her parents' rate. Although economists disagree on how and to what extent an individual's savings decisions are influenced by the tax rate,14' economic theory suggests that the decision of whether to save for the future or to spend money currently is influenced, at least in part, by the after-tax rate of return of an investment.1 42 Assuming that ) ("The reality is that the motivations for saving and the decision of whether to save or consume are so complex that economic theory cannot deal with them very well."). Essentially, if the substitution effect predominates, an increased after-tax rate of return will cause people to increase their amount of saving relative to consumption, whereas if the income effect predominates, an increased after-tax return may cause people to save less because "a target saver can reduce savings and still have the same accumulated fund in a future year." Id. at 1084.
142. Economic theory suggests, and intuitively it makes sense, that a person's propensity for saving is influenced by the after-tax return she can earn. A higher return will increase her savings relative to her consumption. Empirical studies support the theory, and other studies appear to contradict it. See, e.g., Bernheim & Scholz, supra note 123, at 94 ("Economic theory suggests that households will respond to a higher after-tax rate of return by increasing future consumption relative to current consumption. However, the increase in anticipated future net worth resulting from higher rates of return may actually induce households to save less."); McMahon, supra note 141, at 1084 ("Some economists conclude that personal savings responds significantly to the interest rate. Many other economists conclude that there is little if any response; it is 'small and hard to find."' (quoting Charles L. Schultze, Promises, Promises: The Elusive Search for Faster Economic Growth, BROOKINGS REv., Fall 1996, at 6, 8)). The difference between practice and theory may be explained, at least in part, by the complexity of all of the factors that a person considers in making the decision whether to save or consume, including phase-outs of certain benefits and qualification for others. See the child is subject to tax at a ten-percent rate and that her parents are in the highest tax bracket, then rather than keeping nine dollars for every ten dollars of interest she earns, she will only keep $6.50. The twentyfive additional percentage points that she has to pay in tax may, at least on the margin, convince her that she is better off spending her money today, even if there is something more expensive that she would rather spend her money on in the future, because of the diminished return on her investment.
It is important to keep in mind that the purpose of the kiddie tax is not to affect the investment, savings, or consumption choices of children. It is intended to prevent adults-in particular parents and grandparentsfrom reducing their aggregate tax burden by giving income-producing assets to their children and grandchildren.1 4 3 A child's decision to save or invest her money is not an abusive decision, and the kiddie tax overreaches its anti-abuse purpose if it distorts that decision.
As a partial corrective to the kiddie tax's overreach, the tax law contains a number of provisions that diminish its sting. The kiddie tax does not kick in, for example, until after a child has earned a threshold amount of passive income.
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In addition, the Code provides for a number of tax-advantaged savings accounts.1 4 5 But none of these partial solutions fully offsets the kiddie tax's ability to distort saving and investment.
It is true that the brunt of the kiddie tax falls on children of wealthy taxpayers. Still, "[w]hile it is possible to argue that any complexity attributable to the kiddie tax should not be of major concern because it applies primarily to wealthy taxpayers who can afford sophisticated tax advice, it seems clear that the rules also impinge on taxpayers who cannot readily afford such advice."l 4 6 Although the kiddie tax provides tax on either choice [working or saving] faces a daunting challenge. First, she needs to consider a host of taxes and transfers.. .. Second, she needs to understand in very fine detail how each of these taxes and transfers is calculated. Third, she needs to understand the interactions of the different tax and transfer programs. Fourth, she needs to consider the fact that these taxes and transfers are paid and received over time. And fifth, she needs to have a method for translating all of these interconnected time-dated tax payments and benefit receipts into a simple and comprehensible statement of her marginal reward for working and saving."). In the case of the kiddie tax, on the other hand, the calculus is fairly simple: Given the after-tax rate of return and the administrative burdens associated with calculating and reporting the kiddie tax, is it preferable for the minor to save her money for consumption in the future or to spend the money now? 143. See supra notes 6-10 and accompanying text. [Vol. 59
See I.R.C. § 1(g)(4)(A)(ii) (2006).
that a threshold amount of unearned income is exempt from its higher rates, the kiddie tax remains overbroad. Assuming the minor can earn an annual return of five percent on her savings and investment, all she needs is $38,000 of investable assets to meet the threshold for 201 1.147 If she manages a ten-percent return, the amount she needs to invest drops to $19,000.148 While these are significant amounts, it is not impossible for a minor to have that much money, especially if she has earned money and has received gifts over the course of her life.1 49 It is important to note that the purpose behind the kiddie tax is not to cause children to be taxed on gifts they have received; Congress has determined that gifts do not constitute gross income and has not limited that determination to gifts for adults.1 5 0
Rather, the kiddie tax was intended solely as an anti-abuse rule to prevent income shifting and cannot be justified on other grounds.' 5 1
Under current law, minors have avenues to save and invest their money and not pay taxes on the passive income at their parents'--or any other-marginal rate. Most notably, provided she meets the prerequisite requirements, a child can put her money in a tax-advantaged education savings plan, such as a 529 plan, or in an individual retirement account. . 19, 2010) . If a sixteen-year-old were to work twenty hours per week at a minimum-wage job, after one year she would have earned $10,181.60 from her job. If she were to invest that money and earn a ten-percent return, a portion of her investment income would be taxable at her parents' rate. After two years, she would have earned $20,363.20, enough that a five-percent return would subject a portion of her passive income to the kiddie tax. And because the cut-off for the kiddie tax to apply has been raised from fourteen to twenty-four years old, her passive returns could potentially be taxable for another six years.
150. See I.R.C. § 102(a). 151. See Blattmachr, supra note 33, at 48 ("Now, however, the Tax Reform Act of 1986 presents additional statutory hurdles [including the kiddie tax] in an attempt to hinder the shifting of income."). Professor Thuronyi argued that the kiddie tax could be justified more broadly by an appeal to the Haig-Simons concept of income. Thuronyi, supra note 7, at 591. But because doing so would require measuring each family member's income and consumption over the course of each year, practical considerations justified aggregating all family members' income. Id. This argument would have some purchase if the kiddie tax aggregated all of a child's income with her parents; however, because the kiddie tax only taxes a child's passive income at her parents' marginal rate, the kiddie tax cannot be justified by appealing to the child as part of an economic unit with her parents. See supra Part IV. As the age limit for the kiddie tax has been raised, the kiddie tax has begun to look less like an anti-abuse provision and more like a revenue raiser.
A 529 plan is a state-run education savings program.1 5 2 By investing her money through a 529 plan, a child can earn a tax-free return on that money.1 53 Moreover, unlike most tax-deferred investments, withdrawals from a 529 plan are also tax free, provided they are used to pay for qualified educational expenses.1 54 There is also no limit on the amount that may be contributed to a 529 plan, provided the 529 plan has adequate safeguards to prevent contributions in excess of what will be necessary to meet the child's qualified educational expenses.1 5 5
If a child has earned income, she can also save and invest her money through an individual retirement account. An individual retirement account allows taxpayers to invest their money without paying taxes on any income earned on the investment until the money is withdrawn.' 5 6 In general, distributions are taxed at the taxpayer's own marginal rate.
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However, if money is withdrawn before a taxpayer is fifty-nine-and-ahalf years old, the tax law imposes a ten-percent penalty in addition to the ordinary tax that is due.
5 8 Certain exceptions apply to this penalty, including if the money is withdrawn by a qualified first-time homebuyer 9 or is used to pay certain higher-education expenses.1 6 0
Although these and certain other tax-advantaged savings vehicles can be used to allow a child to save money without paying taxes on income earned on that money at her parents' marginal tax rate, the uses to which she can put the money are drastically limited. Essentially, she can save for college, a home, or retirement. While these are all worthy and important goals, a child may have other short-or medium-term investment goals. Children are discouraged from saving for such 
See I.R.C. § 72(t)(1), (2)(A)(i).
See id. § 72(t)(2)(F), (8).
160. See id § 72(t)(2)(E), (7).
goals,'
6 ' however, because they will pay taxes on interest earned on their money at their parents' higher rate of tax.
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As a result of the overbreadth of the kiddie tax, children can be required to pay taxes at their parents' higher tax rate, even on income that does not result from tax-motivated income shifting. Moreover, the overbreadth of the kiddie tax introduces significant distortions into children's financial planning, encouraging immediate consumption over medium-and long-term savings and investment. The kiddie tax was not designed to affect children's economic decisions and cannot be justified on such grounds.
B. In Spite oflts Overbreadth, the Kiddie Tax Fails to Prevent Adults from Shifting Unrealized Income to Their Children
Even more glaring than its inability in many cases to discourage the shifting of future income is that in most cases, the kiddie tax does not prevent high-income taxpayers from shifting unrealized appreciation to children. Under current law, giving a gift is not treated as a realization event.163 Moreover, gifts are excluded from the donee's taxable income.
As a result, the donor never pays tax on the asset's appreciation, and the built-in gain is carried over to the donee, who will not pay any taxes on the gain until she sells the asset.1 6 5
Parents do not have an unlimited ability to shift unrealized appreciation to their children.
The kiddie tax prevents shifting appreciated assets if the donor wants to immediately sell the asset and realize the appreciation.1 6 6
Capital gains are unearned income for purposes of the kiddie tax, so if the child were to sell the appreciated property while still subject to the kiddie tax, any gain would be taxable at her parents' rate in the same way interest and dividends are taxable at her 161. A child's medium-term consumption goals may include purchasing a car, computer, musical instrument, or other good that is expensive enough that she will need to save to purchase it but that she should be able to purchase before she is no longer subject to the kiddie tax. 
See id. § 102(a).
165. The donee will be taxed on unrealized appreciation when she sells the property because she takes the property with a carryover basis equal to the donor's adjusted basis in the property immediately before the gift. See 1.R.C. § 10 15(a).
166.
See supra note 127 and accompanying text. parents' rate.1 67 But the ability of the kiddie tax to prevent shifting appreciated assets is limited by the fact that, if the child waited to sell it until after she ages out of the kiddie tax, any gain would be taxed at her-presumably lower-marginal rate. In the meantime, if the donor or the donee wants to monetize the appreciation, she can borrow against the asset without incurring any tax liability.1 68 Additionally, parents' ability to transfer assets to their children tax free is limited by the gift tax.1 6 9 The gift tax was originally enacted to backstop the income and estate taxes and to prevent income shifting. 170 The gift tax limits the value of gifts a person can make in any given year,' 7 ' as well as over the course of the person's life.1 7 2
Still, the barrier presented by the gift tax against transferring appreciated assets is insignificant at best. Because of the high lifetime exemption-an individual can make gifts worth, in the aggregate, up to $1 million over her lifetime without being subject to the gift taxI 7 3 -and a relatively high annual exemption-$13,000 in 2011 l 7 4 -the gift tax does not apply to most gifts and, as a consequence, raises very little revenue.1 7 5 Moreover, the gift tax is difficult to enforce, and "substantial amounts of wealth are transferred without the payment of any transfer tax."l 7 6
Ultimately, the kiddie tax is virtually powerless to prevent wealthy taxpayers from shifting unrealized appreciation to their children, even with the backstop of the gift tax. 
VI. TINKERING WITH A FLAWED REGIME
Even as originally enacted, the kiddie tax was not perfectly targeted toward ending income shifting between parents and children. In part, this is because Congress had to navigate a line between preventing intrafamilial income shifting and administrability. For example, in an ideal world, the kiddie tax would only apply to income from property that, in spite of being formally owned by a child, was actually controlled by her parents. However, because "a case-by-case approach would be unworkable and would draw too heavily upon the [Internal Revenue] Service's scarce resources,"1 7 7 the kiddie tax assumes all property is controlled by the parents. In the interest of administering the kiddie tax, Congress planted the seeds of the kiddie tax's overbreadth.
In other cases, it is not clear why Congress made the choices it made. Its principal concern was gifts from parents to children. 178 Other adults could also reduce the government's net tax revenues by giving incomeproducing property to unrelated children, but they would be less likely to continue to exercise control over the property. In addition, it is possible for children to earn passive returns on income they have earned themselves.1 79 As such, it is unclear why Congress felt it necessary to apply the kiddie tax to all of a child's passive income in excess of the exemption amount. 80 It is clear, however, that the broader kiddie tax that was originally implemented captures income it was not passed to capture, and as such, it can distort children's saving and consumption decisions. 181 Almost immediately after its passage, Professor Leo Schmolka proposed significant changes to the design of the kiddie tax. Specifically, he sought to simplify the kiddie tax by applying the compressed tax brackets applicable to trusts and estates to every person for whom a dependency deduction could be taken. Such a change would discourage tax-motivated income shifting because a child's income would almost immediately be taxable at the highest rate. In addition, it would eliminate complexity. Children would not have to bifurcate their active and passive income, would not have to do two calculations, and would not have to determine their parents' marginal tax rate. But, even more than the current implementation of the kiddie tax, Professor Schmolka's proposal is overbroad because it would continue to encourage consumption over saving and investment by significantly reducing the child's after-tax return. In addition, because both passive and active income would be taxed at higher rates, it would also significantly discourage a child from working.1 84 Where the current kiddie tax only discourages children from saving and investing,' 8 5 the proposed changes would discourage children from entering the world of money at all.
While Congress did not implement Professor Schmolka's proposals, the kiddie tax has not been entirely static. Over the last twenty-five years, Congress has tinkered with the kiddie tax, making small changes, including adding the election to put a child's unearned income on her parents' tax return86 and changing the age at which the kiddie tax no longer applies.' 8 7
Although these changes appear relatively easy to make, they generally fail to address the problems inherent in the kiddie tax; none of these changes has diminished the distortions created by the kiddie tax, and none has addressed the problem of shifting unrealized appreciation. For the kiddie tax to effectively prevent income shifting while diminishing the distortions it causes, it will require changes that are more fundamental than what Congress has done so far. 184. A child would be discouraged from working because of the "substitution effect." See McCaffery, supra note 77, at 1037 ("Substitution effects unambiguously lead the individual away from the taxed activity, as other goods or pursuits ('substitutes') become more attractive."). Because her family is unlikely to rely on her income to survive, her need to work is relatively elastic, and she can substitute leisure for work. See id at 1038-39 ("But a good deal of evidence supports the proposition that the labor elasticity for secondary earners in general, and married women in particular, is higher than it is for primary earners, or husbands.").
185. See supra Part V.A.
See I.R.C. § 1(g)(7) (2006).
187.
See supra notes 46-50 and accompanying text.
VII.DESIGNING A GROWN-UP KIDDIE TAx
For the kiddie tax to grow up and effectively prevent the income shifting it was passed to prevent, the kiddie tax needs to be rethought and redesigned almost from the ground up. The grown-up kiddie tax still bifurcates a child's income, but instead of bifurcating it between earned and unearned income, it comes closer to the original vision of the kiddie tax.
To further explain the grown-up kiddie tax, it is important to note that it is not entirely different than the current version. Just as an adult generally bears some resemblance to her younger self, the grown-up kiddie tax keeps the rough structure of the current kiddie tax. Any income that is subject to the kiddie tax will generally be taxed at the parents' marginal rate.1 88 Other income will continue to be taxed at the child's marginal rate. The main change is in what income is encompassed by the kiddie tax.
A. A Broad Outline of the Grown-Up Kiddie Tax
As originally proposed, the kiddie tax would have only applied to income on assets transferred from a parent to her child.'" 9 Although structuring the kiddie tax in this manner would have avoided the overbreadth of the current kiddie tax, parents could have easily avoided the kiddie tax. A parent would have been able to essentially launder the asset, giving it to a third party with the stipulation that the recipient pass it on to the parent's child.' 9 0 Alternatively, a high-income taxpayer could find another high-income taxpayer who owned an economically similar asset, and the first could give her asset to the second's child, while the second gave her asset to the first's child. In any event, while it may raise the transaction costs associated with income shifting, limiting the kiddie tax to income from parent-to-child asset transfers would have been too narrow to effectively prevent income shifting.
Instead of bifurcating between earned and unearned income or between income-producing assets received from a child's parents and all 188. As with the current kiddie tax, a child will not always pay at her parents' marginal rate. If the child is in a higher tax bracket than her parents, the grown-up kiddie tax will continue to require her to pay taxes at her own marginal rate. See supra note 58.
189. See Thuronyi, supra note 7, at 590. 190. It is even possible to imagine an industry built around this transaction, with accommodation parties charging a fee-determined as an amount less than the tax savings to the parent-to hold the asset and then give it to the child. other income, the grown-up kiddie tax would divide a child's income between income earned on assets received as a gift-without regard to the identity or age of the donor-and all other income. By dividing a child's income in this way, the grown-up kiddie tax reduces the overbreadth of the current kiddie tax while continuing to discourage income shifting. In addition, the grown-up kiddie tax would apply to assets received before the child had aged out, rather than just to income realized while the child was still subject to the kiddie tax.
As such, the kiddie tax would continue indefinitely to capture income from income-producing assets given to children. But it would also capture unrealized appreciation transferred to children. Because it would apply based on the date the asset was transferred, rather than the date the income was realized,' 9 1 an adult would no longer be able to give an appreciated asset to a child when she was, for example, thirteen years old, have her borrow against the asset, 1 92 and then sell it as soon as she aged out of the kiddie tax. If she received the asset while subject to the kiddie tax, she would be taxable on the gain at her parents' rate, even if she waited to sell the asset until she was thirty years old.1 9 3 In addition, if she received an income-producing asset while subject to the kiddie tax, she would continue to be taxable on the income from that asset at her parents' tax rate, even after she aged out of the kiddie tax. The grown-up kiddie tax would effectively prevent any type of income shifting to children.
While the grown-up kiddie tax would encompass more types of income shifting over a broader timeframe, it would also reduce the distortions associated with the current kiddie tax.
19 4 Under the grown-up kiddie tax, children would face no additional disincentive toward saving or investing. Moreover, they could save or invest for whatever future consumption they wanted; to avoid being taxed at their parents' rate, they would not be required to put their money in an individual retirement account, a 529 plan, or any other tax-advantaged savings vehicle that limited the use of funds.' 95 In fact, if a child were in one of the bottom two tax brackets, she would not owe any taxes on her investment 191. See supra note 127 and accompanying text. 192. Remember, by borrowing against the asset, a child could monetize the appreciation without paying any tax. See supra note 168 and accompanying text.
193. Again, this assumes that she is in a lower tax bracket than her parents. Like the current kiddie tax, as soon as her tax bracket is higher than her parents', she would be taxable at her rate.
194. See supra Part V.A.
195.
See supra notes 152-60 and accompanying text.
returns.'
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If she invested money she had earned, any return would be taxed to her at her own marginal rate.
The grown-up kiddie tax is more administrable than the original proposal for the kiddie tax would have been. Under the original proposal, children would have been required to keep track of who gave them assets.1 9 7 Although this is feasible, it would require record keeping that was not required for any other purpose. Under the grown-up kiddie tax, a child only has to keep track of assets that were received as gifts. Under current law, gifts are not included in a donee's gross income. However, to ensure that the donor's unrealized appreciation is taxed, the donee's basis in the assets carries over from the donor.' 9 9 For the donee to know how much tax will be due when she disposes of the asset, then, it is necessary for her to keep track of the carried-over basis. Thus, she needs to keep track of which of her assets were gifts; because all of her assets that were gifts will be subject to the kiddie tax, this record will also let her know which assets will be subject to the grown-up kiddie tax.
Because it is easier to keep track of what assets are gifts than it is to keep track of the identity of the donor, the grown-up kiddie tax will apply even where the income-producing asset is received as a gift from another child who is also subject to the kiddie tax. In this instance, the grown-up kiddie tax may be slightly overbroad, especially if the asset would not trigger the kiddie tax in the donor's hands, but the administrative ease makes up for the slight overbreadth. Moreover, it prevents an adult from laundering her income shifting by passing the asset through a child or string of children until it ultimately lands in the hands of the original donor's child.
B. How the Grown-Up Kiddie Tax Prevents Abusive Planning
The grown-up kiddie tax is not a perfect solution to the problem of income shifting, of course. As long as there is a progressive income tax, higher-earning taxpayers will have an incentive to shift a portion of their income to lower-earning taxpayers.
2 00 And the grown-up kiddie tax does nothing to prevent a high-income taxpayer from shifting income to a lower-income adult. 20 1 In spite of the fact that it will not prevent 100% of abusive behaviors, the grown-up kiddie tax will prevent substantially all income shifting from adults to children.
The grown-up kiddie tax can be completely avoided by a donor giving cash to the child donee. In general, this is the correct result. The kiddie tax should prevent shifting income that would otherwise go to a higher-taxed adult. Cash does not produce an investment return unless and until it is invested; therefore, a gift of cash does not represent the shifting of unrealized appreciation or of future income that would otherwise be taxable to the donor.
In some cases, however, giving cash could be economically similar to giving an income-producing asset. This is easiest to see in the case where a parent owns a share of dividend-paying stock. Absent the kiddie tax, if she wanted to shift future income, she would give the stock to her child and the dividends would be taxed to the child at the child's rate. 202 Under the grown-up kiddie tax, because the stock was a gift, dividends would be taxed at the parents' rate of tax until the child disposed of the stock. However, the parent could avoid the kiddie tax by selling the stock, giving the proceeds of the sale to her child, and having her child repurchase the same stock.
Causing the parent to sell the stock and give cash to her child would eliminate the shifting of unrealized appreciation-by selling the asset, she would realize and be taxable on the amount by which it had Taxation, 75 CALIF. L. REv. 1905, 1930 (1987) ("The specific provisions governing gifts, trusts, family partnerships, loans at below-market rates of interest, unearned income of minor children, and divorce or separation agreements can be attributed largely to the progressive rate structure. All of these provisions could be simplified or eliminated by switching to a proportionate tax."). However, even the most committed supporters of a flat tax do not advocate a "true flat-rate tax [that] would tax all income .. . [,] starting with the first dollar, at the same rate." Barbara H. Fried, The Puzzling Caxe for Proportionate Taxation, 2 CHAP. L. REV. 157, 160-61 (1999). Instead, for political or fairness reasons, they support a "degressionary version of a progressive tax, in which the first x dollars of income .. ., sufficient to cover basic needs, is taxed at a zero rate, and all income ... above that is taxed at the same positive rate." Id at 161.
201. Although this Article has focused on income shifting between adults and children, it is also possible to shift income between adults. This is especially possible between unmarried domestic partners and, in most cases, married same-sex couples. Addressing income shifting between adults could be accomplished by fundamentally rethinking the income tax treatment of gifts; such a rethinking, however, is beyond the scope of the kiddie tax and, as such, beyond the scope of this Article. It may be the subject of a future article.
202. The current kiddie tax would prevent this income shifting because the dividends would be taxable at her parents' rate. See supra Part III. However, because of its overbreadth, the current kiddie tax would also tax dividends on stock the child bought with money she earned at her parents' rate. See supra Part V.A. This overbreadth would be corrected under the grown-up kiddie tax. appreciated in value.
2 03 Still, any future income on the asset would be taxed at the child's rate. Moreover, if the parent had an unrealized loss on the income-producing asset, she could, in essence, accelerate her loss while shifting future income.
To prevent these abuses, the grown-up kiddie tax would have to include a mechanism similar to the wash-sale rules. Under the wash-sale rules, any loss on the sale or other disposition of a security is disallowed if the seller of the security acquires, or contracts to acquire, a substantially similar security during the sixty-day period beginning thirty days before the disposition occurs. The wash-sale rules essentially prevent taxpayers from realizing losses without actually divesting themselves of the security; to use the tax loss, "taxpayers have to give up economic exposure to the depreciated asset (or double their exposure) for a specified period. The hope is that this friction is so unappealing that taxpayers choose, instead, to forgo the tax deduction." 205 Under the grown-up kiddie tax, if any person sells an asset, gives a gift to a child, and the child acquires a substantially similar asset within the sixty-day window described in the wash-sale rules, the asset will be deemed a gift and will be subject to the kiddie tax. Moreover, recognizing that gifts may be more difficult to detect within a family, the wash-sale-style rule would be stricter when dealing with parents. Under the grown-up kiddie tax, if a parent sells an asset and her child acquires a substantially similar asset within the same sixty-day window described in the wash-sale rules, the asset will be deemed a gift from the parent to the child and will be subject to the grown-up kiddie tax, even if the parent does not make a gift to the child.
In addition to treating the asset as a gift and, therefore, taxing income from the asset at the child's parents' rate, the grown-up kiddie tax will disallow any loss to the donor or deemed donor. By doing so, the grownup kiddie tax will prevent donors from harvesting losses while maintaining indirect economic exposure to the asset.
2 06 The kiddie tax would not, however, disallow gains. While this means gains and losses are treated differently, accelerating gains is not abusive, and, as such, the government does not need to prevent the recognition of gains to protect the tax base. 2 
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In addition, the grown-up kiddie tax should include an anti-abuse provision that provides the IRS with the flexibility to address transactions structured to avoid the kiddie tax. Such administrative flexibility could be used, for example, to recast the sale of an asset to a child by a related person at a below-market price as a gift where it appears that the purpose of the sale was to avoid the application of the kiddie tax. 20 8
VIII.CONCLUSION
The kiddie tax, originally passed almost a quarter century ago to prevent the perceived problem of parents shifting income-producing assets to their children, has been largely ignored by academics in the intervening years. When it has been considered, analysis of the kiddie tax has generally been limited to discussing how it functions and how parents and children can adjust their investment and savings strategies to avoid the complexity and punitive nature of the kiddie tax.
The kiddie tax should not be ignored, though. It stands as one of the tax law's main defenses against tax avoidance. In its current form, it affects more than 300,000 children and raises hundreds of millions of dollars in revenue for the government.
2 09 As tax rates increase, however, the kiddie tax is less capable of preventing the income shifting against which Congress intended it to stand. While it adds complexity to a child's determination of her tax liability, the kiddie tax is limited in its ability to prevent tax-motivated income shifting. Although it makes gifts to children of income-producing property less attractive, it permits the unchecked transfer of appreciated assets to children while, at the same time, distorting children's incentives to save and invest vis-a-vis their incentives to spend their money immediately.
As such, the kiddie tax needs to grow up. The version of the kiddie tax proposed in this Article would more effectively combat wealthy taxpayers' shifting of income to children. And it would eliminate distortions that children face in deciding what to do with their money, whether they earned it at a job or received it as a gift. declines in government revenue.").
208. This type of broad anti-abuse power would be similar to the anti-abuse provisions applicable to subchapter K. According to the Treasury regulations, "even though the transaction may fall within the literal words of a particular statutory or regulatory provision, the Commissioner can determine, based on the particular facts and circumstances, that to achieve tax results that are consistent with the intent of subchapter K," the IRS can disregard the form of the transaction. Treas. [Vol. 59
Even the grown-up kiddie tax is not enough to entirely prevent taxpayers from shifting income. Ultimately, the best any version of a kiddie tax can do is to prevent taxpayers from shifting their income to children; it does nothing to prevent high-income taxpayers from shifting their income to lower-income adults. To fully eliminate income shifting would require a fundamental change to the Internal Revenue Code, and it is not clear that, in the present political climate, Congress has the will to make such a fundamental change to the tax law.
2 10 But the grown-up kiddie tax can serve as an important protection against income shifting until Congress has the political will to pass broader fundamental reform.
